Feb. 18, 1957

Memorandum No. 1

Subject: Study No. 15 - Attorney's Fees and
Coats in Domestic BRelations Acticns

A letter to Mr. Stanton frowm Mr. Jack Hayes, Secretary of the State Par,
dated January B, 1957 reported that the Committee cn Administration of Justice had
recomended that the following changes be made in the revision of Code of Civil
Procedure Section 137.3 proposed by the Law Revision Commission (S.B. 29):

1, Strike the reference tc an order to show cause or
motion and to request for relief in the first sentence,
vt add, before the semicolon therein: "if such
relief is requested in the complaint, cross-ccmplaint
or answer'.

2. Change the first clause of the second sentence to
: read: "In respect to services rendered, or costs

H

incurred, . . .

3. Add a new sentence after the second santence, to
read: "An applicaticn for an award for services
performed or costs incurred after Judgment amy be
mede, whether or not such relief was requested in
the complaint, cross-complaint or answer.®

. Strike the references to ‘application", etc. in the
second sentence.

5. Add at the end of the section:

"An application for an order making, augmenting or
modifying an award of attorney's fees or costs ar
both shall be made by motion or by an order to show
cause, except that it may be made without notice by
an orel motion in open court: {a) At the time of the
hearing of the cause on the merits; or (b) At any time
prior to entry of judgment against a party vhose
default has been emtered pursuant to Section 585 or
Section 586 of the Code of Civil Procedure. With
respect to divorce actions, Jjudgment as used in this
section means interlocutory judgment."

The first and fourth of these reccomendstions elready sppear in the
revision as drafted by the Commission (1.e., in 8.B. 29) and we are, thgrérore,




mystified by them. _

In the attached item we show, in parallel columms, the revision of
existing lav proposed by the Commission and the revisicn of the Commission's
recomendation vhich vould be effected if the second, third, and £ifth recoumen.
dations of the CAJ were accepted by the Commission.

At its March meeting the Gcmisiion should consider whether to mmend
8.B. 29 a3 recommendsd by the CAJ. My own view on the CAJ recoomendations 18 as
fallos: |

The second recommendation, that "er costs incurred” be added in the first
clause of the second sentence showld not be acce;pte;i. It is not necessary because
the authority given is to award "such costs and attorney's fees 8s may be reasonably
necessary to maintain any subsequent proceeding therein ete.,” Moreover, if the
words suggested were added the sentence might be interpreted to mean that the costs
couldbemrdedonly_at_teri_theym incurred vhereas it would seem to be preferable
togiwrethecwrtpmtamkeanﬁmﬁtocover costs to be incurred in such
subaequent proceeciinga.

The third recmnﬂaticn, that a sentence be added to provide that it not
be a cﬁnﬂ:l.tion precedent to the awarding of attornays rees and costs in comnection
with proceedings nubaeqmnt to judgment that such relief be requested in the
pleadings, should be sdopted. I believe thet it is impliclt in the section as
drafted but 1t might as well be made clear. Nor is notice in the pleadings
netessary to protect the defendant in such ceses for the revision proposed by the
Commission requires that actual notice of an application for such relief de given
by & motion or order to show cause ‘in all cases.

Whether the fifth reccomendation is well taken is cpen to some guestion.
In part, it is directed simply to the form of the statube and I cannot see that any
particular improvement in that regard has been mede by the CAJ. The caly
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substantive change vhich the CAJ seemingly wishes to achieve is one from "may" to

"shall”. The amendment proposed is not really necessary for this purpose because

in context the Commission's language makes it clear that {1) when the case does

not fall within one of the exceptions scme kind of notice is required and (2) such

notice can be given only in one of the two ways specified. However, & change from

"may" to “shall” may be Justified in the interest of clarity. If the Commlssion

decides that 1t is, however, we suggest that the last two sentences of the

Commission's draft be revised to read as follows:

att.

When Am an appliestion for an order meking, sugmenting o
modifying an sward of attcyney's fees or costs or both may is made,
| ’th:‘-'ﬂ-
it shall be made a iced |motion or an order to show cause

except thet 1t mey be meds without notice by an oral motion in open
court; uo'-anuats.a'i_a'-muttu,-m-tm-u-m;m-sn-qn
esm,-a-mum-m—_ﬂtuuyln—fau-a-eestl-oi—both-m
avarded+ .(a) At the time of the bearing of the cause on the merits;
or (b) At eny time prior to emtry of judgment against & party

vhose default bas been entered pursuant to Section 585 or Section

586 of the Code of Civil Frocedure. With respect to divorce
actiona, judgment as used in this subdivisies pection means

interlocutory judgment.
Respectfully submitted,

John R. MeDonough, Jr.
Executive Secxetary




REVISION PROPOSED BY COMMISSION

A
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AMENDMENT OF COMMISSICE'S REVISICH
FROFPOSED BY CAJ

SECTION 1. Section 137.3 of the
Civil Code is amended to read:.

137.3. D\n'ing the pendency of any
action for annulment in vhich costs and
sttoney's fees are authorized by Section
87 of this code and of any action for
divorce or for separate maintenance, or
for the support, maintenance or education
of children, wpem-an-ewder-to-shev-eause
er-n-tion,-lﬂ-ﬂ-suh-rdioi-il-ngml-
Ved-in-the-complainty-eorss -camplaint-op
arswary the court aay oyder the hushand
or wife, ortatheroimther, as the case
my be, to pey such smount as mey be
reascnably necessary tor the cost of
maintaining or defending the action and
for attorney's fees if such relief is

requested in the complaint, cross-com-
plaint or answer; and fram time to time
and before entry of Juﬂmt peR
applicatien-as-aferesaid, the cowrt may
augment or modify the original eward, if
any, for costs and sttorney's fees as may

SECTION 1. Section 137.3 of the
Civil Code is amended to read:

137.3. During the pendency of
any action for annulment in which costs
and attorney's fees are authorized by
Section 87 of this code and of any
action for divorce or for separate
mintenance, or for the suypport, main-
tenance or educsticon ot children, the
court may crder tho husband or wife, or
Tather or mother, as the case may be, to
pay such amount as uy be reasonadly
necessary for the cost of mainmtaining
or defending the action and for attor-
ney's fees if such relief is requested
in the complaint, cross-complaint or
ansver; and from time to time and before
entry of julgment, the court may augment
or modify the original sward, if any,
Tor costa and attoroey's fees as may be
reascnably necessary for the prosscution
or defense of the action or any pro-
geeding relating thersto. In Tespect
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REVISION PROPOSED BY COMMISSION

(Cont'd)

be resgonsbly necessary for the pro-
secution or defense of the actica or any
proceeding relating thereto. In respect
to services rendered after the entry of
Judgment, wpen-appiieation-by-an-erder-ts
shev-sause-or-mationy the court may awerd
such costs and attméy‘n fecs as may be
reasonably necessary to maintain or
defend any subsequent proceeding therein,
and may thereafter upen-appiisatien-as
aforesaid awt or modify any amﬂ 80
made, Attorney's fees and costs within
the provisions of 'th:l.a sectim may be
averded for legal services rendered or
costs of action :tncwud. prio_r,_ A8 wel.'l.
as subsequent, to any epplication or
order of court t_harefor, including
services rendered or costs ingurred
prior ta the filing of the camplaint.
Any such arder may be enforced by the
court by exe';:utiqn or by such order or
orders as, in ifs' discret:l_.qn, it may
from time to time deen necessary.

An applicstion for an arder ,

0
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AMENDMENT OF COMMISSION"S REVISION
PROPOSED BY CAJ ' '

{cont'a)
to urvices-rendered/éé_ g:osta mcmd{'f:_

after the entry of judgment, f.h‘c court

. may award such costs and attorney's fees

as may be ressonably necessary to main-
tain or defend any subseguent proceed-
ing therein, and may thereafter augnent
Or_moﬂify any award 20 mg

r o not such relief
was reqpested in tlia,e‘_ ‘l‘- cross
_ r. fttorney's rees
and costs within the provisicns of this

Je oY ansver.
section may be swarded for legal ser- -
vices rendqmd o costs of action
incurred pricr, as well as subsequent,
to any application or order of court
therefor, including services rendered

or costs incurred prior to the filing

of the complaint. Anv such order may

be enforced Yy the court by execubtion

or by such order or orders as, In its
discretion, it may from time tc time

deem necessary.
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REVISION PROPOSED BY COMMISSION

(Cont*d)

augnenting, wmrmmmw

.attm'lruswcostsorbothgxbe

mde%mtimor'gyannrdartoshw

CAUSe .

o spplication or notice, cther than

gnbralmtiminqpneom, is necessary

whan attorney's fees or coets or both

gream.rdad.l W
C b)!tmtmorthehum%g

the merite;
D o v g @

against s _jnrty whose default has besp

entered pursuant to Section 585 or
Secticn 586 of the Cods of Civil
Procedure. With respect to divorce

PPy ey
actions, QMnuedipthissub-

division means mterlocutw

-~
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AMENDMENT O COMMISSION'S REVISION
PROPOSED BY CAJ

{comt*a)

An epplication for an order making,
sugnenting, or modifying an avard of
attorney's fees or costs or both may
shall be made by motion or by an order

A
to show cause, except- that .:.t aay be

made without notice by en orel motions,
in open cwrtrﬁ -application-or
m&--,m-—m-u-m&-mtn-u
o’u-am,-h-uuum-m-an
fna-w-emn-u-m -avarieds (s)

At 'I‘oha time of the hearing of the cause

on the mrita,‘g_;r_ (b) At any time prior
to entry of judgnent against s party
whose default has been entered pursumnt
toSetticnSﬁSorSectionSGGofth
the Code of Civil Procedure. With
respect to divorce actions, juigment as
ul,eﬁ in this subdivisien section mesns
interlocutory judgment.




